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United States District Court, Northern District of Ohio. 
In Bankruptcy. 

MATTEB OP DWIQHT SCOTT. 

Courts of bankruptcy will recognize and give effect to all liens, whether 
national or state, according to their priority of date, except strict maritime 
liens, which take precedence in accordance with their character. 

Under the Act of Congress of February, 1845, liens created by state laws 
on vessels navigating the western lakes and rivers, were treated as quasi mari- 
time liens ; but since the decision of the Supreme Court of the United States 
in The Eagle, 8 Wall. 15, they can no longer be regarded as of that character. 

Mortgages of vessels, duly recorded as required by the Act of 1850, are 
entitled to preference over liens under the water-craft laws of Ohio, for sup- 
plies, etc., furnished subsequently to the recording of the mortgage. 

In 1867 Dwight Scott was the sole owner of two propellers 
— the S. D. Caldwell and the Ironsides, and in the month of 
June, 1868, both vessels were libelled at Cleveland for maritime 
debts that were liens. The vessels were sold by order of the 
District Court. Previous to their sale, Dwight Scott, the 
owner, filed his petition in the District Court, for the benefit of 
the bankrupt law, and was thereon adjudged a bankrupt. The 
debts on which the propellers were libelled and sold were paid 
out of the proceeds of the sale, and the balance was paid to 
the assignee in bankruptcy. Motions were filed to distribute 
these proceeds among the different lien-holders, and the case 
was referred to a special commissioner to report on the claims 
and their priorities. The case was now before the court upon 
exceptions to the commissioner's report. 

Willey df Cary, for the mortgagees. 

B. P. Banner/, S. Williamson, Backus, Estep § Burke, J. 
T. Carran, S. 0. Oriswold, and Wyman, for the claimants 
under the water-craft laws. 

Sherman, J. — Under the bankrupt law the court is bound 
to recognize and enforce all valid liens, and the estate of the 
bankrupt passes to the assignee, subject to all liens that were 
subsisting upon it or its proceeds. The enquiry is therefore a 
proper one, what were the valid and subsisting liens and their 
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order at the time the proceeds came into the hands of the 
assignee ? 

From the character of the claims presented, and the difficult 
questions of priority arising in the cases, on application of the 
parties the motions were referred to J. D. Cleveland, Esq., as 
special commissioner, to enquire into and report upon the vari- 
ous claims and liens presented, and the order of their priority. 
The commissioner in the discharge of his duty made an able 
and elaborate report on the various questions submitted to him, 
which, from its fulness and general accuracy, has certainly 
entitled him to great credit. 

From that report and the proof it appears that the propel- 
lers Caldwell and Ironsides, one of 800 tons and the other of 
1,200 tons, were both enrolled and licensed at the custom house 
of the Cuyahoga District, where Dwight Scott, the owner, 
resided, and were both engaged in commerce and navigation 
between Cleveland and other lake ports in different states, dur- 
ing the whole time, between the accruing of the earliest lien 
and the time they were seized, libelled and sold. 

There were three classes of liens set up against the pro- 
ceeds — 

1st. Strictly maritime liens, such as seamen's wages, materi- 
als, supplies and repairs in ports of other States, for damages 
for collision, and for towage and wharfage in foreign ports. 
There was flo question as to the validity and priority of these 
liens and under former orders of the court they have been 
paid. 

2d. Statutory Liens — That is, claims for supplies, materials, 
&c, which the laws of Ohio declare shall be liens upon vessels 
navigating the waters in, or bordering upon the state, and that 
they shall at once attach upon the accruing of the debt. 

3d. Mortgage Liens — A mortgage on each propeller was 
given by Dwight Scott, the owner, in part, for the purchase 
money, and the mortgages were duly recorded according to the 
Act of Congress of July 29th, 1850, in the District of Cuya- 
hoga, the home port of the vessels. 

The question presented is, as to the priority of the statutory 
liens and the liens of the mortgages. 
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If the so-called water-craft laws of Ohio attached to these 
propellers, and had the force and effect that from their terms 
they were intended to have by the legislature, then unquestion- 
ably the statutory liens will have the preference. Authorities 
are cited, both in the Federal and state courts, to the effect 
that this class of liens should be recognized and declared valid, 
to take effect next after purely maritime liens. But on an 
examination of these authorities, I am satisfied that these liens 
were so recognized, by reason of the provisions of the Act of 
Congress of February, 1845, which reserved concurrent reme- 
dies, as given by the state laws, in proceedings against vessels 
navigating the western waters. Under that law, this class of 
claims was treated as a species of maritime liens, only inferior 
in their nature and precedence to liens allowed by the maritime 
law. Even the Supreme Court, about that time, under the 
power conferred upon it by Congress to prescribe forms and 
process, made the twelfth rule in admiralty, which provided 
that this class of claims, depending upon state statutes, might 
be enforced by proceedings in rem in the District Court, as a 
court of admiralty. This rule was, however, afterwards re- 
pealed, but for reasons other than want of jurisdiction : Steamer 
St. Lawrence, 1 Black, 522. 

Previous to the Act of 1845, the opinion was entertained 
and frequently asserted that the admiralty jurisdiction of the 
Federal courts did not extend beyond the ebb and flow of the 
tide, and therefore state laws and state courts governed and 
controlled all matters in controversy arising on the western 
lakes and rivers : The Jefferson, 10 Wheaton, 428 ; The Steam- 
boat Orleans, 11 Peters 175; New Jersey Steam Navigation 
Company v. Merchants' Bank, 6 How. 344. In view of the 
vast and rapid increase of commerce on those waters, the Act 
of 1845 was passed, conferring admiralty jurisdiction on the 
District Court as to claims against vessels navigating the lakes 
and waters connecting them, saving, however, to the parties 
whatever concurrent remedy the common law might give them, 
and also such remedies as may be given by the laws of the 
states. Under this law, and with the ideas then universally 
prevailing, the doctrine grew up that the state laws could 
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create and establish liens upon that description of property. 
However, as time progressed, and the want of uniformity and 
consistency in the state laws became manifest, the subject of 
jurisdiction over vessels navigating the lakes received more 
attention and was more closely investigated. From the time of 
The Genesee Chief case, 12 How, 459, down to the cases of the 
The Moses Taylor and The Hine v. Trevor, 4 Wall. ; and The 
Belfast, 7 Wall., 624, the opinion has been growing that the Dis- 
trict Court did not derive its admiralty jurisdiction over the 
western waters by reason of the Act of 1845, but that it -was 
always possessed under the 9th section of the Judiciary Act of 
1789. Finally, these doubts and opinions were settled at the late 
session of the Supreme Court, by a decision pronounced by 
Judge Nelson, in the case of The Eagle, 8 Wallace 15, to the 
effect that the Act of 1845 was obsolete and of no effect, and 
that general jurisdiction in admiralty upon the lakes was con- 
ferred upon the District Courts by the Judiciary Act of 1789. 

It follows, as the result of that decision, that if admiralty 
jurisdiction was conferred upon the District Courts by the origi- 
nal Judiciary Act, it is an exclusive jurisdiction, and that the 
state laws cannot create, upon property that is subject exclu- 
sively to admiralty laws, charges and incumbrances that in any 
way partake of the character and force of maritime liens, that 
might be superior to other charges or incumbrances of an older 
date. This opinion, so well considered, and so much in har- 
mony as it is with the rulings of all the District Courts along 
the lakes for years past, is decisive of the nature and character 
of these claims, and the force, and priority and effect that will 
hereafter be given them in the courts. 

In this connection, I may cite the decision of the Supreme 
Court of Ohio, in a very late case, of the Steamboat General 
JBuell v. Long, 18 Ohio S. Kep., 521, recognizing the principles 
laid down in the Moses Taylor and the Belfast cases, and adopt- 
ing them as the latest and most authoritative law on this subject. 
Similar cases, involving similar principles, have lately been 
decided in New York, 36 Tiffany, 19 ; in Minnesota, Griswold v. 
Steamboat Otter, 12 Minn., 465 ; in Indiana, Ballard v. Wiltshire, 
28 Ind., 341 ; and in Kentucky, Stewart v. Rarry, 3 Bush, 438. 
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The judiciary Act of 1789 saves to the parties all the con- 
current remedies of the common law. The lien that the 
statutes of Ohio declare that these domestic claims shall have, 
is not a common law lien or remedy. It is the creation of the 
statutes. The State of Ohio, as between her own citizens, and 
upon property within her jurisdiction, has the authority to- 
declare what claims or indebtedness shall or shall not be liens, 
and the force and effect of those liens upon property. She has 
by her statutes declared that the class of claims now in ques- 
tion shall be liens, and shall at once attach upon the property, 
at the time of the creation of the debt. This court, as a bank- 
rupt court, recognizes these statutes and would be governed by 
them as far as possible in the distribution of the proceeds of 
property sold in the hands of an assignee. And if the question 
before the court was, whether these claims had a preference 
over a mortgage of a prior date executed and recorded accordr 
ing to the laws of Ohio, or over any other debt against Dwight 
Scott, the bankrupt, even if it were in judgment and execution 
levied on the propellers previous to the accruing of their claims, 
the court might order the payment of them out of their pro- 
ceeds, before the mortgage and judgment were paid. It would 
do so, if the statute or the decisions under it had made them 
the first lien, for the state has full authority to discriminate by 
law and create preferable liens upon property so far as these 
liens are created or given validity to by the state legislation. 
But the mortgages on these propellers were of prior date to 
any of these domestic claims. They are both dated and recorded 
in April, 1867. The claims bear date at different times from 
May, 1867, to May, 1868. The mortgages are both recorded in 
pursuance of the Act of Congress of July 29, 1850, which pro- 
vides substantially that no mortgage of a vessel shall be valid 
against any person, except the mortgagor and his represen- 
tatives, unless such mortgage shall be recorded in the office of 
the Collector of Customs in the district where the vessel is 
registered or enrolled. By virtue of the mortgage, the mort- 
gagees acquired a lien on the vessels to the amount named in 
them, and by the recording of them, they gave notice to the 
world, including these claimants, that such a lien existed. 
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The mortgages are no more a maritime lien than these domestic 
claims are. The mortgages and claims are of equal validity, 
and both were a charge and lien upon the propellers, to be paid 
according to their priority of date. If the claims had been of 
a prior date to the mortgages, they would have had a prefer- 
ence, and been paid first out of the proceeds of the sale, but as 
they happened to be of subsequent date they must give way to 
the mortgages. 

That Congress has the power to give validity to mortgages 
on vessels by authorizing their record in the office of the Col- 
lectors of the Customs in the home port, has been repeatedly 
settled. Under the power given in the constitution to regulate 
commerce, Congress having created, as it were, this species 
of property, and conferred upon it its chief value, there can be 
no reason but that power may be extended to the security and 
protection of the rights and title of all persons dealing therein : 
Blanchard v. brig Martha Washington, 1 Clifford, 463 ; White's 
Bank v. Smith, 7 Wallace, 646. 

The conclusion I have arrived at may seem to be in conflict 
with the decisions in Kellogg v. Brennan, 14 Ohio, 72, and 
Provost v. Wilcox, 17 Ohio, 359, wherein it is held that the 
claims of creditors for supplies and materials to a vessel, are, 
under the water-craft laws of Ohio, to be preferred as against 
a mortgage. These decisions were made in 1848, and previous 
to the Act of Congress of July, 1850, and the question in those 
cases was between the domestic lien holders, and a mortgage 
executed and recorded under the state statutes. It was, there- 
fore, a different question from the one presented in this case, 
and in view of their late decision in the case of the Steamboat 
Gen. Buell, there can be no doubt but that court would arrive 
at the same conclusion I have done. 

Let an order be entered, and distribution made according to 
the principles herein laid down. 



